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Thefollowing Bills, which will in due course be presented to Parliamentfor enactment, aré published for general information.

THE NATIONAL DAY BILL 1965

EXPLANATORY MEMORANDUM

The purposeof this Bill is to provide that the Ist of Octobershall beNational Day and shall be observed as a Public Holiday in the FederalTerritory of Lagos. Corresponding action is being taken by RegionalGovernments. ,

ALI Moncuno,
Minister of Internal Affairs

\ ABILL
| . FOR

_AN Act To AMEND THE PUBLIC HOLIDAYS ACT. &
LO az “

[ 30th September 1965 ]
WHEREASIst Octoberis to be National Day and as such|is to bea public holidayin allparts of Nigeria : ee .
NOW THEREFORE BE IT ENACTEDby the Legislatureofthe Federation of Nigeria in this present Parliament assembled and by5, the authority of the sameas follows: | .

1. In the Schedule of the Public Holidays Act (which in its applica-.tion to the Federal territory sets out the days which are tobe kept aspublic holidays there), for paragraph .4 (which relates to Ist October)there shall be substituted the following—é

10 “4, Ist October, being National Day.” 5-
/ ‘$

. ; . . y é2.—(1) This. Act maybe cited as the National Day Act 1965 andshall apply to the Federal territory only,  ¢
(2) This Act shall be deemed to have come into force of Soth, September1965. a

Z
15 (3) The Public Holidays (Amendment) Act 1961 is hereby repealed,
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THE FEDERAL ELECTORAL COMMISSION
(REMUNERATION) BILL 1965

-EXPLANATORY MEMORANDUM |

¥

Section 133 of the Constitution provides that Parliament shall prescribe

the salaries, and allowances of the members of the Electoral Commission of

the Federation. The purpose of this Bill is to put this provision of the

Constitution into effect.

ALI MUNGUNO,
Minister of Internal Affairs

A BILL
FOR

AN ACT TO MAKE PROVISION FOR THE REMUNERATION AND ALLOWANCES OF

10

15

THE MEMBERS OF THE ELECTORAL COMMISSION OF THE FEDERATION.

BE IT ENACTEDbythe Legislature of the Federation of Nigeria
in this present Parliament assembled and by the authority of the same
as follows :—

1. The salary of the Chief Electoral Commissioner shall be a
annual sum ofone thousandfive hundred pounds.

2. The salary of each member of the Electoral Commission other
than the Chief Electoral Commissioner shall be an annual sum of
nine hundred pounds.

3. Every memberof the Electoral Commission shall be paid such
transport andtravelling allowances as are payable from time to time to
unofficial members of Government Committees in accordance with
the practice of the Governmentof the Federation.

4. In this Act ‘Electoral Commission” means the Electoral
Commission of the Federation.

5. This Act may be cited as the Federal Electoral Commission
(Remuneration) Act 1965,
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THE CUSTOMS AND EXCISE MANAGEMENT
(AMENDMENT)(No. 2) BILL 1965 .

ExpLANATORY MEMORANDUM

As the types of goods which are liable to excise duty grow in number
the need to amend the Customs and Excise Management Act to cater for
more effective control over the industries concerned and also to extend to
new industries privileges which had, hitherto, been restricted to dnly a small
number ofindustries becomes urgent. This Bill sets out to meet such need.

. F. S. Oxotre-EBou,
° Minister of Finance
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A BILL

FOR

AN ACT TO AMEND THE CUSTOMS AND EXCISE MANAGEMENT ACT 1958 TO MAKE
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PROVISION FOR THE BLENDING OF SPIRITS, OILS AND OTHER GOODS AND
SIMILAR OPERATIONS IN A LICENCED WAREHOUSE, FOR THE FURNISHING BY
EXCISE TRADERS OF INFORMATION REQUIRED IN CONNECTION WITH THE
ADMINISTRATION OF THE EXCISE LAWS, FOR THE REMISSION OR REPAYMENT
OF DUTIES OF EXCISE ON EXCISABLE GOODS WHICH ARE DESTROYED OR
DEFECTIVE, AND FOR THE LICENSING OF EXCISE AGENTS, '

BE IT ENACTEDbythe Legislature of the Federation of Nigeria
in this present Parliament assembled and by the authority of the same
as follows :—

1. Section 81 (1) of the principal Act is hereby amended by the
insertion after the word “therein” of the words “and may permit,
subject as aforesaid, the blendingofspirits, oils and other goods in the
warehouseand such othersimilar operations as may be specified by the
Board.”

2. The principal Act is hereby amended by the insertion therein
immediately after section 117 of the following new section :—

“Powerto 117. (1) Every excise trader shall—
inforna ti (2) produce to the Board for inspection as and when
fromexcise required by a notice in writing served on him by the
traders. Board all invoices and other books or documents in his

possession relating to any goods liable to excise duty
purchased or sold by him during the period of twelve
months immediately preceding the date of the service of
the notice, or any part of that period specified in the
notice;

(4) furnish answers to such questions as may be put
to him by the Board regardingthe description, quantity,
weight, volume, purchaseprice,selling price, consignor,
consignee, destination and any other matter relating to
such goods which the Board may consider reasonably
necessary for the purpose of administering the excise:
laws;

(c) produce to the Board such evidence as it may
reasonably require in support of any answer so supplied.
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1965, No. Customs and Excise Management +
(Amendment) (No. 2)

(2) If any excise trader fails without lawful excuse to comply withany of the requirements ofa notice served on him by the Board undersubsection (1) of this section he shall be guilty of an offence and shallbe liable on summary conviction to a fine of three hundred pounds.”
3. Section 121 of the principal Act is hereby amended by thesubstitution for subsection (3) of the following newsubsection :-—
(3) Whereit is proved to the satisfaction of the Board in the easeof a manufacturer of anyexcisable goods that any materials $n whicha charge of duty has been made, or any goods manufactured by himhave while on his entered premises—-
(a) been destroyed or become spoilt or otherwise unfit forjuse, and
(5) in the case of any such materials or goods which have becomespoilt or otherwise unfit for use been destroyed with the permissionand in the presenceofthe properofficer,

any duty chargeable in ‘respect thereof shall be remitted or repaid insuch mannerandat such time as the Board maydetermine”.
4. Section 138 of the principal Act is hereby amended by theinsertion immediately after the words “customs agents” of the words“and excise agents’»

a
-

ment (Amendment) {No. 2) Act 1965 andshall be read and construedas one with the Customs and Excise Management Act 1958 (in this Actreferredto as “the principal Act’’),
(2) This Act shall apply throughoutthe Federation,
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EXCISE (CONTROL OF DISTILLATION)
(AMENDMENT) BILL 1965

EXPLANATORY MEMORANDUM

The purpose of this Bill is to provide additional grounds on which a
distiller’s licence may be refused or revoked, to define the period of time
for which such a licence shall be issued, and to authorise the making of
regulationsrelating to the excise duty ondistilled spirits.

F, S. Oxort1Ee-Ezou,
Minister of Finance
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A BILL

FOR
AN ACT TO AMEND THE EXCISE (CONTROL OF DISTILLATION) acT 1964 BY
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PROVIDING FOR ADDITIONAL GROUNDS ON WHICH A DISTILLER’S LICENCE
MAY BE REFUSED OR REVOKED, DEFINING THE PERIOD OF TIME DURING
WHICH SUCH A LICENCE, UNLESS PREVIOUSLY REVOKED, SHALL REMAIN IN
FORCE, AND AUTHORISING THE MAKING OF REGULATIONS RELATING TO THE
CALCULATION, SECURING AND COLLECTION OF EXCISE DUTY ON DISTILLED
SPIRITS.

BE IT ENACTEDbythe Legislature of the Federation of Nigeria
in this present Parliament assembled and by and with the authority of
the same as follows :—

1. Section 1 of the principal Act is hereby amended as follows :—
(2) by the insertion in subsection (2) immediately after the word

“therein”in the fifth line of the words “‘and that any other conditions
relating to the premises required by the Board have been complied
with by the applicant,”

(5) by the insertion immediately after subsection(2) of the follow-
ing new subsection—‘‘(2a) A distiller’s licence issued under this
section shall, unless previously revoked, remain in force until 31st
Decembernext following the date of issue, and shall then expire.”

(c) by the insertion in subsection (4) immediately after the word
“issued” in the fifth line of the words “thas failed to comply with any
conditions required by the Board relating to the premises or the
makingor distillation of spirits therein, or”.

2. Section 3 (1) of the principal Act is hereby amended by the
insertion therein immediately after paragraph (f) of the following new
paragraph—

“(g) regulating the calculation, securing and collection of excise
duty ondistilled spirits.”

3.—(1) This Act may becited as the Excise (Control of Distillation)
(Amendment) Act 1965, and shall be read and construed as one with
the Excise (Control of Distillation) Act 1964 (in this Act referred to as
“the principal Act’’).

(2) This Act shall apply throughout the Federation.
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THE PENSIONS (TRANSFERRED SERVICE) BILL 1965
EXPLANATORY MEMORANDUM

This Bill provides for service to be considerepurposes where personstransfer from the publicand vice versa.

J. C. OBANDE,
Minister of Establishments

A BILL

FOR
AN ACT TO MAKE PROVISION FOR CONTINUITY OF SERVICE FOR PENSION PURPOSESIN THE CASE OF TRANSFERS TO OR FROM THE ARMED FORCES AND THEPUBLIC SERVICE OF THE FEDERATION, AND TO AMEND SUNDRY PENSIONSACTS TO GIVE EFFECT THERETO. ‘

[Section 2 (2)]
BE IT ENACTEDbythe Legislature of the Federation of Nigeriain this present Parliament assembled and by the authority of the same asfollows :—

1,—(1) Where a person serving in any capacity with the armedforces ofNigeria or in

a

civil capacity in the public service of the Govern-mentof the Federation is transferred from or to the armedforces or suchpublic service, as the case may be, theservice of that person shall becontinuousservice for the purposes of the Acts hereafter mentioned andany pension thereunder, anything to the contrary in the operation of those10° Acts notwithstanding ; and a pension shall, in proper case, be payable tosuch person.

w
m

(2) Accordingly,—

(a) the definition of “military service” in section 2 of the MilitaryPensions Act shall includeservice in the public service of the Govern-15 ment of the Federation, and

(4) the definition of “public service” in section 2 of the PensionsAct shall include service in any capacity with any of the armedforces of Nigeria,
and those Acts shall be so construed and have effect.

20 2.—-(1) This Act maybecited as the Pensions (Transferred Service)Act 1965 and shall have effect throughoutthe Federation.
(2) This Act shall comeinto force on a day to be appointed by theMinister of the Governmentof the Federation charged with responsibi-lity for pensions by notice in the Federal Gazette ; andit is declared that25 the Minister may, if he thinks fit, appoint for its cominginto force, anyday before the passing of this Act.
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THE TRADE MARKS BILL 1965

_ EXPLANATORY MEMORANDUM

The purpose ofthis Bill is to bring up to date the law relating to trade
marks.

The present Trade Marks Act (Cap. 199) contains a numberof provi-
sions which are either inapplicable or inappropriate in present circumstances,
many of them having becomesoasa result of Nigeria’s independence.

The Bill contains 2 number of new provisions, some of the most
important of which are as follows—

Clause 17 would enable an intending applicant for registration of a
trade mark to obtain from the Registrar preliminary advice onits distinc-
tiveness.

Clause 26 wouldienable a trade mark to be assigned independently of
the goodwill of a business.

Clause 33 would enable a registered user of a trade mark to use the
mark underlicence without infringing or adversely affecting the rights
of the proprietor. - .

Finally, Clause 63 provides for the publication of a Trade Marks Journal,
instead of the existing practice of publication in the Gazette. This should
serve the need of the public better.

K. O. MBapiwe,
Minister of Trade



THE TRADE MARKS BILL 1965

Clause

9,

10.

11.

12.

13.

14.

15.

16.

17.

18.

19,

20.

21.

22.

23.

The Registrar and the register

. The Registrar of Trade Marks.

Theregister.

Effects of registration and
non-registration.

. Effect of non-registration.

. Registration to be in respect of
particular goods.

- Right given by registration in
Part A.

. Right given by registration in
Part B.

. Saving for vested rights.
. Saving for use of name, address or

description of goods.

Registrability and validity of
registration

Distinctiveness needed for regis-
tration in Part A.

Capability of distinguishing needed
for registration in Part B.

Deceptive or scandalous matter
not registrable.

Names of chemical substances not
to be registered.

‘
Identical and resembling trade

marks not'to beregistered.
Part A registration conclusively

valid after seven years.

Disclaimer for purposes of regis-
tration,

Registration with’ or without
limitation as to colour.

Procedurefor and duration of
registration

Preliminary advice on distinctive-
ness.

Application-for registration.
Publication of notice of application.

Opposition to registration.
Appeal from Registrar’s decision
on opposed application. .

Registration. .

Duration and renewalofregistra-
tion.  

‘ ARRANGEMENT OF CLAUSES

24, Separate ‘registration of part of
trade mark.

25. Registration of resembling trade
marks as a series.

Assignment and transmission

26. Assignability of trade marks.
27. Power of Registrar to require, or

dissolve, association of trade
marks.

28. Effect ofassociation of trade marks.

29. Registered proprietor’s power to
" assign.

30. Registration of assignments etc.

Use and non-use

31. Removal from register on ground
of non-use.

32. Defensive registration.
33. Registered users.

34, Provisions supplementary to s. 33.
35. Registration with a view to assign-

ment to company about to be
formed, etc.

36. Use of one trade mark equivalent
to use of anotherin certain cases.

37. Use of trade mark in relation to
goods for export.

“ - : + 4Rectification and correction of register
38. Genera¥powerto rectify register.
39. Power to strike out or vary régis-

tration for breach of condition.
40. Correction of register.
41, Alteration of registered trade

mark,
42. Adaptation of register to revised

classification of goods.

Certification trade marks

43. Certification trade marks.

International urrangements
44. International arrangements.

Regulations -

45. Power to make regulations.

Powers and duties of Registrar
46. Right of certain persons to be

heard. : :
47. Power of Registrar to award costs.
48. Annualreports of Registrar.
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1965, No. Trade Marks

ARRANGEMENT OF SECTIONS—continued
Section Offences, and restraint of use of Arms

49.

Legal proceedings and appeals

Registration to be prima facie
evidenceofvalidity.

. Certificate of validity.

- Costs of Registrar etc.

52, Trade usage etc. to be considered.
- Registrar's appearance in proceed-

ings involving rectification.

- Court’s power to review Regis-
trar’s decisions.

- Powers of court on appeal.
. Procedure in cases of option to

applyto court or Registrar.

Evidence

- Method of giving evidence.

. Evidence of entries in register.

Evidence of
Registrar.

things done hy

 
 

60.

61.

62,

63,

6+.

65.

66.

67.
68.

69.

of Nigeria etc.

Falsification of register.
Falsely representing trade mark as

registered.

Restraint of use ofArms of Nigeria
or of a Regionetc.

Miscellaneous and supplemental
The Trade Marks Journal.
Joint proprietorship of trade mark.
Trusts and equities.

Recognition’ of agents.

Interpretation.
Transitional provisions, repeal and

savings.

Short title, extent and commence-
ment,

SCHEDULES :
Schedule 1—Certification trade

marks, ‘
Schedule 2—Transitionalprovi-

sions, .
Schedule 3—Repeals.
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A BILL

FOR a
ACT. TO REPEAL THE TRADE MARKS ACT AND MAKE NEW PROVISION WITHRESPECT TO TRADE MARKS. IN PLACE THEREOF: AND FOR coNNEecTED
PURPOSES, '

[See seftion6 2 |
coe

BE IT ENACTEDbythe Legislature of the Federation of Nigeriain this present Parliament assembled and by the authority of the sameas follows:

The Registrar and the register

1,—(1) There shall continue to be an officer known as the Registrarof Trade Marks(in this Act referred to as “‘the Registrar’’) who shall beappointed by the Public Service Commission of the Federation andwhoseoffice shall be situated in the Federal territory.
(2) The Registrar shall in the exercise of his functions other thanthe taking of any decision which under this Act is subject to appealto the court, act under the general direction of the Minister.

(3) Any act or thing directed to be done by or to the Registrarmay be donebyor to any other officer in the Public Service of theFederation authorised by the Minister.

(4) The Registrar shall have an official seal which shall be officially|and judicially noticed.

2.—(1) There, shall continue to be kept the record called the registerof trade marks, in’ which shall be entered all registered trade markswith the names and addresses of their proprietors, the dates on whichapplications weremade for their registration, notifications of assign-ments and transmissions, the names and addresses of all registeredusers and such other matters relating to registered trade marks as may beprescribed.

(2) The register shall continue to be kept under the control andmanagementof the Registrar at the Registrar’s office.
(3) The register shall continue to be divided into two parts calledrespectively Part A and Part B,

(4) The register shall at all convenient times be open to theinspection of the public, subject to such rules as may beprescribed.

Effects of registration and non-registration
3. No person shall be entitled to institute any proceeding toprevent, or to recover damagesfor, the infringement of an unregisteredtrade mark ; but nothing in this Act shall be taken to affect rightsofaction against any person for passing off goods as the goods of anotherperson or the remedies in respect thereof.
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4, A trade mark must be registered in respect of particular goodsor classes of goods, and any question arising as to the class within whichany goodsfall shall be determined by the Registrar, whosé decision shallbe final.

5.—(1) Subject to the provisions of this section and of sections 7and 8 of this Act, the registration (whether before or after the commence-mentof this Act) of a person in Part A of the register as proprietorof atrade mark (other than a certification trade mark) in respect of anygoodsshall, if valid, give or be deemed to have given to that person theexclusive right tothe use of that trade mark in relation to those goods.
(2) Without prejudice to the generality of the right to the use of atrade mark given by such registration as aforesaid, that right shall bedeemed to be infringed by any person who,not being the proprietorof the trade mark or a registered user thereof using it by wayof thepermitted use, uses a mark identical with it or so nearly resemblingit as to be likely to deceive or cause confusion, in the course of trade,in relation to any goods in respect of whichit is registered, and in suchmanneras to render the use of the marklikely to be taken either
(a) as being use as a trade mark ; OF
(5) in a case in whichthe use is use upon the goods orin physicalrelation thereto or in an advertising circular or other advertisementissued to the public, as importing a reference to some person havingthe right either as proprietor or as registered user to use the trademark or to goods with which such a person as aforesaid is connectedin the course oftrade.
(3) The right to the use of a trade mark given by suchregistrationas aforesaid shall be subject to any conditionsor limitations entered onthe Register, and the use of any such markasaforesaid in any circum-stances to which, having regard to any such limitations, the registrationdoes not extendshall not constitute an infringementofthat right.
(4) The use of a registered trade mark, being one of two or moreregistered trade marks thatare identical or nearly resemble each other,in the exercise of the right to the use of that trade mark given by suchregistration as aforesaid, shall not constitute an infringement of theright to the use of any other of those trade marks given by suchregistration.

6.—(1) Except as provided by subsection (2) below, the registration(whether before or after the commencementof this Act) of a person inPart B of the register as proprietor of a trade mark in respect of any

in Part A of the register, and section 5 (2) to (4) of this Act shall applyin relation to a trade mark registered in Part B actordingly.
(2) In anyaction for infringementof the right to the use of a trademark given by such registration as aforesaid in Part B of the register, noinjunction or otherrelief shall be granted to the plaintiff if the defendantestablishes to the satisfaction of the court that the use of which theplaintiff complains is not likely to deceive or cause confusion or to leadto the belief in a connection in the course of trade between the goodsand somepersonentitled either as proprietor or as a registered user touse the trade mark,
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7. Nothing in this Actshall entitle the proprietor or a registereduser of a registered trade mark to interfere with orrestrain the use byany person of a trade mark identical with or nearly resembling it inrelation to goods in relation to which that person or a predecessor intitle of his has continuously used that trade mark from a date previousto—. a

(a) the use of the first-mentioned trade mark in relation to thosegoodsbytheproprietoror a predecessorintitle of his ; Or
(6) the registration of the first-mentioned trade mark in respect ofthose goods in the name of the Proprietor or a predecessorintitle ofhis,

whicheverfirst occurred, or (where such use is proved) to object to thatperson being put on the register for that identical or nearly resemblingtrade mark in respect of those goods undersection 13 (2) of this Act.

8. The registration of a trade mark shall not interfere with—
(2) any bona fide use by a person of his own name or the name ofhis place of business, or of the name, or the name of the place ofbusiness, of any ofhis predecessors in business; or
(6) the use by any person of any bona fide description of thecharacter or quality of his goods, not being a description that wouldbe likely to be taken as importing any such reference as is mentionedin section 5 (2) (6) or 43 (4) (5) of this Act.

Registrability and validity of registration

9.—(1) In order for a trade mark (other than a certification trademark) to be registrable in Part A of the register it must contain orconsistofat least one of the followingessential particulars—
(2) the nameofa company, individual, or firm, represented in aspecial or particular manner;
(>) the signature of the applicantfor registration or some predecessorin his business;
(c) aninvented word or invented words ;
(2) a word or words having no direct reference to the characteror quality of the goods, and not being according to its ordinarysignification a geographical nameora surname;
(e) any otherdistinctive mark :

Provided that a name,signature or word or words other than suchas fall within paragraphs (a) to (d) above shall not be registrable underparagraph(e) above except upon evidenceofits distinctiveness,
(2) For the purposes of this section “distinctive” means adapted,in relation to the goods in respect of Which a trade markis registered orproposedto be registered,to distinoy/i goods with whichthe proprietorof the trade mark is or may be connected in the course of trade fromgoodsin the case of which no such connection subsists, either generallyor, where the trade mark is registered or proposed to be registeredsubject to limitations, in relation to use within the extent of theregistration,
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(3) In determining whether a trade mark is adapted to distinguishas aforesaid the tribunal mayhave regard to the extent to which—
(a) the trade markis inherently adapted to distinguish as aforesaid ;

and

(4) by reason of the use of the trade mark or of any other circum-stances, the trade markis in fact adapted to distinguish as aforesaid.
10.—(1) In order for a trade matk to be registrable in Part B ofthe register it must be capable, in relation to the goods in respect ofwhich it is registered or proposed to beregistered, of distinguishinggoods with whichthe proprietor of the trade markis or may be connectedin the course of trade from goods in the case of which no such con-nection subsists, either generally or, where the trademark is registeredor proposed to be registered subject to limitations, in relation to useWithin the extent of the registration.
(2) Indetermining whether a trade mark is capable ofdistinguishingas aforesaid the tribunal may have regard to the extent to which—
(a) the trade mark is inherently capable of distinguishing assforesaid ; and
(4) by reason of the use of the trade mark orof any other circum-stances, the trade markis in fact capable of distinguishingas aforesaid.
(3) A trade mark may be registered in Part B notwithstanding anyregistration in Part A in the name of the same proprietor of the sametrade mark, or anypart or parts thereof.

11. It shall not be lawful to register as a trade mark or part ofa trade mark—
(2) any matter the use of which would, by reasonofits being likelyto deceive or cause confusion or otherwise, be disentitled tc protectionin a court ofjustice or be contraryto lawor morality; or
(4) any scandalous design. f

3

12.—(1) Subject to this section, no word which is the commonlyuscd and accepted name of any single chemical: element or singlechemical compound,as distinguished from a mixture, shall be registeredas a trade mark in respect of a chemical substance or preparation;and any such registration in force at the commencement of this Actor thereafter shall, notwithstanding anything in section 14 of this Act,he treated for the purposes of section 38 of this Act to be an entrymade in the register without sufficient causc, or an entry wronglyremaining cn theregister, as the case mayrequire.
(2) The foregoing subsection shall not apply in relation to aword which is used to denote only a brand or make of such an elementor compound as made by the proprietor cr a registered user of thetrade mark as distinguished from that element or compound as madeby others, and in association with a suitable nameor description open ,to the public use.

13.—(1) Subject to the provisions of subsection (2) below, notrade mark shall be registered in respect of any goods or descriptionof goods that is identical with a trade mark belonging to a differentproprietor and already ontheregister in respect of the same goods ordescription of goods, or that so nearly resembles such a trade markas to be likely to’deceive or cause confusion.
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(2) In case of honest concurrent use, or other special circums-tances which in the opinion of the court or the Registrar make it propersc to do, the court or the Registrar may permit the registration of trademarks that are identical or nearly resemble each other in respect ofthe same goods or description of goods by more than one proprietorsubject to such conditions and limitations, if any, as the court or theRegistrar, as the case maybe, may think it right to impose.
(3) Where separate applications are made by different persons tobe registered in respect of the same goods or description of goods asProprietors respectively of trade marks that are identical or nearlyresemble each other, the Registrar may refuse to register any of themuntil their rights have been determined by the court or have beensettled by agreement in a manner approved—
(2) by the Registrar; or
(5) by the court on an appeal from the Registrar.
14,—(1) In all legal proceedingsrelating to a trade mark registeredin Part A of the register (including applications under section 38 of -this Act) the original registration of the trade mark in Part A of the:register shall, after the expiration of seven years from the date ofthatregistration, be taken to be valid inall respects, unless— i(a) that registration was obtained by fraud, or '(5) the trade mark offends against the provisions of section 11 ofthis Act. .
(2) Nothingin section 6 (1) of this Act shall be construed as makingapplicable to a trade mark, as being a trade markregistered in Part Bof the register, the foregoing provisions of this section relating to atrade mark registered in Part A of the register,
15. If a trade mark—
(2) contains any part not separately registered by the proprietoras a trade mark; or .
(6) contains matter common to the trade or otherwise of a non-distinctive character,

the Registrar or the court, in deciding whether the trade mark shallbe entered or shall remain on the register, may require, as a conditionof its being on the register—
(t) that the proprietor shall disclaim any right to the exclusiveuse of any part of the trade mark, or to the exclusive use ofall orany portion of any such matter as aforesaid, to the exclusive use ofwhich thetribunal holds him not to be entitled ; or
(2) that the proprietor shall make such other disclaimer as thetribunal may consider necessary for the purpose of defining hisrights under theregistration:
Provided that no disclaimer on the register shall affect any rightsof the proprietorof a trade mark except such as arise out of the registra-tion of the trade mark in respect of which the disclaimer is made.
16.—(1) A trade mark may be limitedin whole or in part to oneor more specified colgurs, and in any such case the fact that it is solimited shall be take into consideration by any tribunal having todecide onthedistinctive character of the trade mark,

; (2) If and so far as a trade mark is registered without limitationofcolour, it shall be taken to be registered for all colours.
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17.—(1) Any person proposing to apply for the registration ofa trade mark in Part A or Part B of the register may, if he so desires,apply to the Registrar in the prescribed mannerfor advice as to whetherthe trade mark appears to the Registrar prima facie to be inherentlyadaptedto distinguish, or capable ofdistinguishing, as the case maybe;and the Registrar shall have power to give the advice asked for ih theapplication.
(2) If an application for the registration of a trade mark as to whichthe Registrar has given advice under this section in the affirmativeis -made within three monthsafter the giving of the advice, and the Regis-trar, after further investigation or consideration, gives to the applicantundersection 18 of this Act notice of his objection to the acceptanceof the application on the ground that the trade mark is nét adapted todistinguish or not capable of distinguishing, as the case may be, theapplicantshall be entitled, on giving notice of withdrawal of the applica-~tion within the prescribed period, to have repaid to him any fee paidon thefiling of the application.

18.—(1) Anyperson claiming to be the Preprietor of a trad markused or proposed to be used by him whois desirousof registering it mustapplyin writing tothe Registrar in the prescribed manner for registra-tion either in Part A or in Part B of the register.
(2) Subject to the provisions of this Act, the Registrar may refusethe application, or may acceptit absolutely or subject to such amend-ments, modifications, conditions or limitations, if any, as he maythinkright.
(3) In the case of an application for registration of a trade mark(other than a certification trade mark) in Part A of the register, theRegistrar may, if the applicantis willing, instead of refusing the applica-tion, treat it as an application for registration in Part B and deal with theapplication accordingly.
(4) In the case of a refusal or conditional acceptance the Registrarshall, if required by the applicant, state in writing the grounds of hisdecision and the materials used by him in arriving thereat, and thedecision shall be subject to appeal to the court.
(5) An appeal under this section shall be made in the prescribedmanner,andon the appeal the court shall, if required, hear the applicantand the Registrar, and shall make an order determining whether, andsubject to what amendments, modifications, conditions or limitations,if‘any, the application is to be accepted.
(6) Appeals under this section shall be heard on the materialsstated by the Registrar in pursuance of subsection (4) above, and nofurther grounds of objection to the acceptance of the application shallbe allowed to be taken by the Registrar, other than those so stated byhim, except by leave of the court ; and if any further groundsof objectionare taken, the applicant shall be entitled to withdraw his applicationwithout paymentofcosts on giving suchnotice as maybe prescribed.
(7) TheRegistrar or the court mayat any time, whether before orafter acceptance, correct anyerror in of in connection with the applica-tion, or may permit the applicant to amend his application upon suchtermsas the Registrar or the court, as the case maybe,thinks fit.
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19.—(1) Subject to the provisions ofthis section, when an applica-tion for registration of a trade mark has been accepted, whetherabsolute-
ly or subject to conditions or limitations, the Registrar shall, as soon as
may be after acceptance, cause notice of the application as accepted to
be published in the Journal; and the notice shall set out all conditions
and limitations subject to which the application has been accepted.

(2) In the case of an application made undersection 9 (1) (e) of this
Act, or in any other case whereit appears to him that it is expedient by
reason of any exceptional circumstances to do so, the Registrar may
cause notice of an application for registration of a trade mark to be
published in the Journal before acceptance.

(3) Where under subsection (2) above notice of such an application
has been published in the Journal before acceptance, the Registrar may,
if he thinks fit, cause notice of the application to be published in the
Journal again whenit has been accepted,butshall ‘not be boundto doso.

20.—(1) Any person may within two months from the dateof
the publication under section 19 of this Act of notice of an application
give notice to the Registrar of opposition to the registration.

(2) The notice shall be given in writing in the prescribed manner,
and shall include a statementofthe groundsof opposition.

(3) The Registrar shall send a. copy of every such notice to theapplicant ; and within one month after the date on which the copy isreceived by the applicant the applicantshall send to the Registrar in theprescribed manner a counter-statement of the grounds on which hetelies for his application and, if he does not do so, shall be treated ashaving abandonedhis application.

(4) If the applicant sends such a counter-statement as aforesaid,the Registrar shall furnish a copy thereof to the persons giving notice ofopposition, and shall, after hearing the parties, if so required, andconsidering the evidence, decide whether, and subject to what conditionsor limitations,if any, registration is to be permitted.

(5) The Registrar may request a person giving notice of oppositionor an applicant sending a counter-statementafter receipt of a copy ofsuch a notice to give security for costs of the preceedings before himrelating to the opposition, and in default of such security being dulygiven may treat the opposition or application, as the case may be, asabandoned.

21.—(1) Ai decision of the Registrar under section 20 (4) of thisAct shall be subject to appeal to the court.

(2) An appeal under this section shall be made in the prescribedmanner, and on the appeal the court, shall, if required, hear the parties.and the Registrar, and shall make an order determining whether, -andsubject to what conditions ‘or limitations, if any, registration is to bepermitted.

(3) On the hearing of an appeal under this section any party may,either in such manner as may beprescribed or by special leave of thecourt, bring forward further material for the consideration of the court.
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(4) On an appeal under this section no further groundof oppositionto the registration of a trade mark shall be allowed to be taken by anOpponentor the Registrar, other than thosestated in pursuanceofsection_ 20 of this Aet by that or any other opponent, except by leave of the' court ; and if any further grounds of opposition are taken, the applicant: Shall be entitled, on giving such notice as may beprescribed, to with-' draw his application without paymentofthe costs of the opponentorany of the opponents,
(5) On an appeal underthis section the court may, after hearing theRegistrar, permit the trade mark proposedto be registered to be modifiedin any manner not substantially affecting its identity, but in any such.case the trade mark as so modified shall be advertised in the Journal inthe prescribed mannerbefore being registered.
(6) The court may require an appellant under this section to givesecurity for costs of the appeal, and in default of such security beingduly given maydirect the appealto be treated as abandoned.

22.—(1) When an application for registration of a trade mark inPart A orin Part B of the register has been accepted, and either—
(a) the application has not been opposed and the time for notice ofopposition has expired, or .
(6) the application has been opposed and the opposition has beendecided in favour of the applicant,

the Registrar shall, unless the application has been accepted in error,register the trade mark in Part A or Part B,as the case may be,
(2) Subject to the provisions of this Act relating to internationalarrangements, a trade mark, whenregistered, shall be registered as of thedate of the application for registration, and that date shall be taken for thepurposesofthis Act:to be the dateofregistration.
(3) On the registration of a trade mark the Registrar shall issue tothe applicant a certificate of registration in the prescribed form sealedwith the seal of the Registrar.
(4) Where registration of a trade mark is not completed withintwelve months from the date of the application by reason of default onthe part of the applicant, the Registrar may,after giving notice of the non-completion to the: applicant in writing in the prescribed manner, treatthe application as abandoned unlessitis completed within the time speci-fied in that behalf in the notice.

23.—(1) The registration of a trade mark shall be for a period ofseven years, but may be renewed from timeto time in accordance withthe provisionsofthis section:
Provided that, in relation to a registration as of a date before thecommencement of this Act, this subsection shall have effect with thesubstitution of a period of fourteen years for the said period of sevenyears. ,
(2) The Registrar shall, on application made by the registered pro-prietor of a trade mark in the prescribed manner and within theprescribed period, renew theregistration of the trade mark for a periodof fourteen years from the date of expiration of the original registrationor of the last renewal of registration, as the case may be (which dateisin the section referred to as “the expiration of the last registration”),
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(3) At the prescribed time before the expiration ofthelast registra-tion of a trade mark, the Registrar shall send notice in the prescribedmanner to the registered proprietor of the date of expiration and theconditions as to paymentof fees and otherwise upon which a renewalof registration may be obtained, and, if at the expiration of the timeprescribed in that behalf those conditions have not been duly complied
with, the Registrar may remove the trade mark from the register,subject to such conditions,if any, as to its restoration to the register as
may beprescribed.

(4) Where a trade mark has been removed from the register fornon-paymentofthe fee for renewal,it shall, nevertheless, for the purposeof any application for the registration of a trade mark during one yearnext after the date of the removal, be deemed to be a trade mark thatisalready on theregister: '

Provided that the foregoing provisions of this subsection shall nothave effect where the courtis satisfied either—
(a) that there has been no bonafide trade use of the trade markthat has been removed during the two years immediately preceding

its removal ; or
\* (6) that no deception or confusion would be likely to arise fromjjthe use of the trade mark that is the subject of the application for‘Tegistration by reason of any previous use of the trade mark that hasbeen removed.

24.—(1) Where the proprietor of a trade mark claims to be entitledto the exclusive use of any part thereof separately, he may apply toregister the whole and any such part as separate trade marks.
(2) Each such separate trade mark must satisfy all the conditionsof an independenttrade mark and shall, subject to section 36 (2) ofthisAct, have all the incidents of an independent trade mark.
(3) Where a trade mark and any part or parts thereof are, byvirtueof subsection (1) above, registered as separate trade marks in the nameof the same proprietor, they shall be deemed to be, andshall be registeredas, associated trade marks ; and section 28 of this Act shall apply tothem accordingly.

25.—({1) Where a person claiming to be the proprietor of severaltrade marks, in respect of the same goods or description of goods,which, while resembling each other in the material particulars thereof,yet differ in respect of—

(4) statements of number, price, quality or names of places: or
(c). other matter of a non-distinctive character which does notsubstantially affect the identity of the trade mark ; or
(d) colour,

seeks to register those trade marks, they may beregistered as a seriesin one registration.

(2) All trade marks that are by virtue of the foregoing subsectionregistered as a series in oneregistration shall be deemed to be, and shallbe registered as, associated trade marks ; and section 28of this Act shallapply to them accordingly.
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Assignment and transmission
26.—(1) Notwithstanding any rule of lawor equity to the contrary,a registered trade mark shall after the commencement of this Act beassignable and transmissible either in connection with the goodwill ofa businessor not.

+

(2) A registered trade mark shall after the commencementofthisAct be assignable and transmissible in respect either of all the goodsin respect of whichit is registered, or was registered, as the case may be,or of some (butnotall) of those goods.
(3) Subsections (1) and (2) above shall apply in regard to an‘unregistered trade mark used in relation to any goods as they apply inregard to a registered trade mark registered in respect of any goods, if—
(2) at the timeof the transmission ofthe unregistered trade markitisused in the same business as a registered trade mark ; and
(6) it is assigned or transmitted at the same time and to the samepersonas that registered trade mark ; and

" (c) it is so assigned or transmitted in respect of goodsall of whichare goods—

(¢) in relation to which the unregistered trade mark is used inin that business ; and

(#) in respect of which the registered trade mark is assignedor transmitted.
(4) Where after the commencement ofthis Act a trade mark isassigned in respect of any goods and atthe time of the assignment thetrade mark is used in a business in those goods, then,if the assignmentis madeotherwise than in connection with the goodwill of that business,the assignee shall not acquire any rights under the assignment until thefollowing requirements have been satisfied, that is to say—
(a) the assignee must within six months from the date of the assign-ment Or within such extended period, if any, as the Registrar mayallow, apply to the Registrar for directions with respect to the adver-tisement of the assignment ; and
(5) must advertise the assignment in such form and manner andwithin suchperiod as the Registrar maydirect.
(5) Where the Registrar gives directions under subsection (4)above for the advertisement of an assignment, heshall also cause noticeof the assignmentto be published in the Journal.

27.—(1) Where a trade mark thatis registered, or is the subjectof an application for registration, in respect of any goods is identicalwith anothertrade mark thatis registered, oris the subject of an applica-tion for registration, in the name of the same proprietor in respect ofthe same goodsor description of goods, or so nearly resembles it as tobe likely to deceive or cause confusion if used by a person other thanthe proprietor, the Registrar may at any time require that the trademarksshall be entered on the register as associated trade marks.
(2) On application madein the prescribed mannerbytheregistered _proprietor of two or more trade marks registered as associated trademarks, the Registrar may dissolve the association as respects any ofthem if heis satisfied that there would be no likelihood of deception or
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confusion being caused if that trade mark were used by another personin relation to any of the goods in respect of which it is registered, andmay amendthe register accordingly.
(3) Any decision of the Registrar underthis section shall be subjectto appeal to the court.

28. Trade marks that are registered as, or are deemed byvirtue ofthis Act to be, associated trade marks shall be assignable and transmis-sible only as a whole, andnot separately, but shall for all other purposesbe deemed to have been registered as separate trade marks.
29. Subject to the provisions ofthis Act, the person for the timebeing entered in the register as proprietor of a trade mark shall, subjectto any rights appearing from the register to be vested in any otherperson, have power to assign the trade mark, and to give effectual .receipts for any consideration for an assignmentthereof.
30.—(1) Where a person becomes entitled by assignment ortransmission to a registered trade mark, he shall make application to theRegistrar to register his title, and the Registrar shall, on receipt of theapplication and on proofoftitle to his satisfaction, register him as theproprietor of the trade mark in respect of the goods in respect of whichthe assignment or transmission has effect, and shall cause particularsof the assignmentor transmission to be entered on the register.
(2) Any decision of the Registrar underthis section shall be subject

to appealto the court.

(3) Except for the purposes of an appeal underthis section or ofan application under section 38 of this Act, a document or instrumentin respect of which no entry has been made in the register in accordancewith the provisions of subsection (1) above shall not be admitted inevidence in any court in proof of thetitle to a registered trade markunless the court otherwisedirects.

Use and non-use

31.—(1) Subject to this and the next followingsection, a registeredtrade mark may be taken off the register in respect of any of the goodsin respect of whichit is registered on an application made by any personconcerned to the court or, at the option of the applicant and subject
to section 56 of this Act, to the Registrar, on either of the groundsset
out in subsection (2) below.

(2) The said grounds are—
(a) that the trade mark was registered without any bona fide

intention on the part of the applicant for registration that it should
be used in relation to those goods by him, and that there has in fact
been no bonafide use of the trade mark in relation to those goods
by any proprietor thereof for the time being up to the date one
month before the date ot the application ; or

(5) that up to the date one monthbefore the date of the application
a continuous periodof five years or longer elapsed during which the
trade mark was a registered trade mark and during which there was”no bonafide use thereof in relation to those goods by any proprietor
thereof for the time being.
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(3) The tribunal mayrefuse an application rhade underthis section
on either of the said groundsif it is shown that before the relevant date
or during the relevant period, as the case may bé, there has been bona
fide use of the trade mark, by any proprietorfor fhe time beingthereof,
in relation to goods of the same description as the goods to which the
application relates, being goods in respect of which the trade mark is
registered : r

Sats
Prowided that where on any sudh application it is shownasaforesaid,

the trifunal shall not refuse the application—
(2) if the applicant has been permitted undersection 13 (2) of this

Act fo register an identical or nearly resembling trade mark in respect
of the goods in question ; dr

(6)if the tribunal is of opinion that the applicant might properly
be permitted to register such a trade mark.

(+) An applicant shall not be entitled to rely for the purposesof-
subsection (2) (b) above on any non-use of a trade mark that is shown
to have been dueto special circumstances in the trade and not to any
intention not to use or to abandon the trade mark in relation to the
goods to which the applicationrelates.

32.—(1) Where a trade mark consisting of an invented word or
invented words has, as respects any goods in respect of which it is
registered and in relation to which it has been used (in this subsection
referred to as “‘the familiar goods”), become so well known thatits use .
in relation to other goods would belikely to be taken as indicating a °
connection in the course of trade between those goods and a person
entitled to use the trade mark in relation to the familiar goods, the
trade mark may, on the application in the prescribed manner of the
proprietor registered in respect of the familiar goods, be registered in
his name in respect of those other goods as a defensive trade mark,
notwithstanding that the proprietor registered in respect of the familiar
goods does not use or propose to use the trade mark in relation to those
other goods, and notwithstanding anything in section 31 of this Act;
and while so registered, the trade mark shall not be liable to be taken
off the register in respect of those goods under section 31 of this Act.

(2) The registered proprietor of a trade mark. -
(a) may apply for its registration in respect of any goods as a

defensive trade mark notwithstandingthatit is already registered in
his name in respect of those goods otherwise than as a defensive
trade mark ; or

(5) mayapplyfor its registration in respect of any goods otherwise
than as a defensive trade mark notwithstanding that it is already
registered in his name in respect of those goods as a defensive trade
mark,

in place, in either case, of the existing registration.

(3) A trade mark registered as a defensive trade mark and that trade
mark as otherwise registered in the name ofthe samé,proprietor shall,
notwithstanding that the respective registrations are in respect of
different goods, be deemed to be, and shall be registered as, associated
trade marks, andsection 28 of this Act shall apply to them accordingly.
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_ (4) Onapplication by any person concerned to the court or, at theoption of the applicant and subject to section 56 of this Act, to theRegistrar, theregistration of a trade mark as a defensive trade mark—
(a) may be cancelled on the ground that the requirements ofsubsection (1) above are no longersatisfied in respect of any goodsinrespect of which the trade markis registered in the name of the sameProprietor otherwise than as a defensive trade mark; or
(5) may be cancelled as respects any goods in respect of whichit isregistered as a defensive trade mark on the ground that there is nolonger any likelihood that the useofthe trade mark inrelation to thosegoods would betaken as giving the indication mentioned in the saidsubsection (1),

(5) The Registrar may at anytime cancel the registration as adefensive trade mark of a trade mark of which there is no longer anyregistration in the name of the same proprietor otherwise than as adefensive trade mark.
(6) Except as otherwise expressly provided in this section, theprovisions of this Act shall applyin respect of the registration of trademarks as defensive trade marks and of trade marks so registered as theyapply in other cases,

‘ 33.—(1) Subject to the provisions of this and the next followingsection, a person other than the proprietor of a trade mark may beregistered as a registered user thereofin respectofall or any of the goodsin respect of which it is registered (otherwise than as a defensive trademark) andeither with or without conditions or restrictions.
(2) The use of a trade mark by a registered user thereofin relationto goods—
(2) with which he is connected in the course of trade ; and
(5) in respect of which for the time being the trade mark remainsregistered and heis registered as a registered user,

is in this Act referred to as “‘ the permitted use” of that trade mark :
Provided that where the registration of a person as a registered useris subject to any conditions or restrictions, “the permitted use”’ in hiscase does not include any use which does not comply with those condi-tions orrestrictions.
(3) For the purposesof section 31 of this Act and for any otherpurpose for which the use of a trade mark is material under this Act orat commonlaw, the permitted use of a trade mark shall be deemed—
(a) to be use by tthe proprietor thereof ; and
(6) not to be use by a person otherthan the proprietor.
(4) Subject to any agreement subsisting between the parties, aregistered user of a trade mark shall be entitledto call uponthe proprietorthereof to take proceedings to prevent infringementthereof, and, if theproprietor refuses or neglects to do so within two months after being socalled upon, the registered user may institute proceedings for infringe-ment in his own nameas if he were the proprietor, making the proprietora defendant:

Provided that a proprietor so added as defendant shall not be liablefor any costs unless he enters an appearance and takes part in theproceedings.
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(5) Nothing in this section shall confer on a registered user ofa trade
mark anyassignable or transmissible right to the use thereof.

34.—(1) Where it is proposed that a person should be registered
as a registered user of a trade mark, the proprietor and the proposed
registered user mustapply in writing to the Registrar in the prescribed
manner and must furnish him with a statutory declaration made by the
proprietor, or by some person authorised b act on his behalf and
approved by the Registrar,— :

(2) giving particulars of the relationship, existing or proposed,
between the proprietor and the proposed registered user, including
particulars showing the degree of control by the proprietor over the
permitted use which their relationship will confer and whetherit is a
term oftheir relationship that the proposedregistered user shall be the
sole registered user or that there shall be anyotherrestriction as to
persons for whoseregistration as registered users application may be
made; 7

() stating the goods in respect of which registration is proposed;
(c) stating any conditionsorrestrictions proposed with respect to the

characteristics of the goods, to the mode or place of permitted use,
or to any other matter ; and
,(@) stating whether the permitted useis to be for a period or without

limit of period, and, if for a period, the duration thereof,
and must also furnish the Registrar with such further documents,
information or evidence as may be required under the regulations or by
the Registrar.

(2) When the requirements of the foregoing subsection have
been complied with, if the Registrar, after considering the information
furnished to him under that subsection, is satisfied that in all the cir-
cumstances the use of the trade mark in relation to the proposed goods
or any of them by the proposed registered user, subjectto any conditions
or restrictions which the Registrar thinks proper, would not be contrary
to the public interest, the Registrar may register the proposed registered
user as a registered user in respect of the goods as to which he is so
satisfied, subject as aforesaid.

'(3) The Registrar shall refuse an application under the foregoing
provisions of this section if it appears to him that the grant thereof
would tend to facilitate trafficking in a trade mark.

(4) The Registrar shall, if so required by an applicant, take steps
for securing that information given for the purposes of an application
under the foregoing provisions ofthis section (other than matter entered
in the register) is not disclosed to rivals in trade.

(5) Without prejudice to the provisions of section 38 of this Act,
the registration of a person as a registered user—

(2) may be varied by the Registrar as regards the goods in respect
of which, or any conditions or restrictions subject to which, it has
effect, on the application in writing in the prescribed manner of
the registered: proprietor of the trade mark to which theregistration
relates;

- (6) may becancelled by the Registrar on the application in writing
in the prescribed manner of the registered proprietor or of the
registered user or of any other registered user of the trade mark ; or
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(c) may be cancelled by the Registrar on the application in writing
in the prescribed manner of any person on any of the following
grounds, that is to say—

(t) that the registered user has used the trade mark otherwise
than by way of the permitted use, or in such a way as to cause, or
to be likely to cause, deception or confusion ;-

(#z) that the proprietor or the registered user misrepresented,
or failed to disclose, some fact material to the application for the
registration, or that the circumstances have materially changed
»since the date of the registration ;

(wz) that the registration ought not to have been effected having
regard to rights vested in the applicant by virtue of a contract in
the performance of which heis interested.
(6) Provision shall be made by the regulations for the notification

of the registration of a person as a registered user to any other registered
user of tne trade mark, and for the notification of an application under
the last foregoing subsection to the registered proprietor and each
registered user (not being the applicant) of the trade mark, and for
giving to the applicant on such an application, and to all persons to
whom such an application is notified and who intervene in the pro-
ceedings in accordance with theregulations, an opportunity of being
heard. "

(7) The Registrar may at any time cancel the registration of a
person as a registered user of a trade mark in respect of any goods in
respect of which the trade mark is no longer registered.

(8) Any decision of the Registrar under the foregoing provisions
of this section shall be subject to appeal to the court,

35.—{1) No application for the registration of a trade mark in
respect of any goods shall be refused, nor shall permission for such
registration be withheld, on the ground only that it appears that the
applicant does not use or propose to use the trade mark—

(2) if the tribunal is satisfied that a body corporate is about to be
constituted, and that the applicant intends to assign the trade mark
to the body corporate with a view to the use thereofin relation to
those goods by the body corporate ; or ‘

(4) if the application is accompanied by an application for th
registration of a person as a registered user of the tragle mark, and
the tribunal is satisfied that the proprietor intends it te be used by
that personin relation to those goods andthetribunalis ‘also satisfied
that that person will be registered as a registered user thereof imme-
diately after the registration of the trade mark.

(2) The provisions of section 31 of this Act shall have effect, in
relation to a trade mark registered under the power conferred by the
foregoing subsection, as if for the reference in subsection (1) (@) of
that section to intention on the part of an applicant for registration
that a trade mark should be used by him there were substituted a
reference to intention on his part that it should be used by the body
corporate or registered user concerned. - .

(3) The tribunal may, as a condition of the exercise of the power
conferred by subsection (1) above in favour of an applicant whorelies
on intention to assign to a body corporate as aforesaid, require him to

Registration
with a

view to
assignment
to company
about to be
formed,etc. .



© ovo 1965, No. Trade Marks

 

Use of one
trade mark
equivalent
to use of
another in
certain
cases,

Use of
trade mark
in relation
to goods
for export.

General
power to
rectify
register,

 

give security for the costs of any proceedings before the court relativeto any opposition or appeal, and in default of such security being dulygiven may treat the application as abandoned.
(4) Wherea trade markis registered in respect of any goods underthe power conferred by subsection (1) above in the name of an applicantwhorelies on intention to assign to a body corporate as aforesaid, then,_ unless within six months, or within such further period not exceedingtwo months as the Registrar may on application being made to him inthe prescribed mannerallow, the body corporate has been registered asthe proprietorof the trade mark in respectof those goods,the registrationshall cease to have effect in respect thereof at the expiration of thatperiod, andthe Registrar shall amend the register accordingly.~

36.—{1) Where under the provisions of this Act use of a registeredtrade mark is required to be proved for any purpose, the tribunal may,if and so far as the tribunal thinks right, accept use of an associatedregistered trade mark,or of the trade mark with additions or alterationsnot substantially affecting its identity, as an equivalent for the userequired to be proved,

mark, being a part thereof, registered in the name of the same pro-.Prietor by virtue of section 24 of this Act.

37. The application in Nigeria of a trade mark to goods to beexported from Nigeria, and any other act done in Nigeria in relation.to goods to be so exported which, if done in relation to goods to besold or otherwise traded in within Nigeria, would constitute use of atrade mark therein, shall be taken to constitute use of the trade markin relation to those goods for any purpose for which suchuseis materialunder this Act or at common law.

Rectification and correction of register
38.—{1) Any person concerned who alleges—
(2) that any entry has not been inserted in, or has been omittedfrom, the register ; or 3
(5) that any entry has beenmade in the register without sufficientcause ; or
(c) that any entry wrongly remains on the register ; or(d) that any error or defect exists in any entry on theregister,may 2pply in the prescribed manner to the court or, at the option ofthe applicant and subject to section 56 of this Act, to the Registrar,and the tribunal may make such order for making, expunging or varyingthe entry as the tribunal thinks fit.
(2) The tribunal may in any proceedings underthis section decideany question that it may be necessary or expedient to decide in con-nection with the rectification of the register.
(3) In case of fraud in the registration, assignment or transmissionof a registered trade mark, the Registrar mayhimself apply to the courtunder theprovisions of this section.
(4) Any order of the court rectifying the register shall direct thatnotice of the rectification shall be served in the prescribed manner’
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on the Registrar, and the Registrar shall on receipt of the notice rectifythe register accordingly.
(5) The power to rectify the register conferred by this sectionshall include power to remove a registration in Part A of the registerto Part B.

39.—(1) Any person concerned may apply to the court or, at theoption of the applicant and subject to section 56 of this Act, to theRegistrar for an order under this section on the ground ofany contra-vention of, or failure to observe, a condition entered on the registerin relation to a trade mark.

(2) The Registrar may apply to the court for an order under thissection on the groundaforesaid.
(3) On an application under the foregoing provisions of this sectionthe tribunal may make on the groundaforesaid such orderas thetribunalthinks fit for striking out or varying the registration of the trade markin question.

40.—(1) The Registrar may, On request madein the the prescribedmanner by the registered proprietor—
(a) correct any error in the name or address of the registeredproprietor of a trade mark ;
(6) enter any change in the nameor address of the person whoisregistered as proprietor of a trade mark ;
(¢) cancel the entry of a trade mark on the register;(d) strike out any goods or classes of goods from those in respectof which a trade mark is registered ; or
(@) enter a disclaimer or memorandum relating to a trade markwhich does not in any way extend the rights given by the existingregistration of the trade mark.
(2) The Registrar may, on request madein the prescribed mannerby a registered user of a trade mark, correct any error, or enter anychange,in the nameor address ofthe registered user.
(3) Anydecision of the Registrar under this section shall be subjectto appealto the court.

41.—(1) Theregistered proprietor of a trade mark may apply inthe prescribed manner to the Registrar for leave to add to or alter thetrade mark in any mannernot substantially affecting the ij dentity thereof,and the Registrar may refuse leave or may grant it on such terms andsubject to suchlimitations as he maythink fit.
(2) The Registrar may Cause an application underthis section tobe advertised in the Journal in any case where it appears to him thatitis expedientso to do, and where he does so, if within the prescribed timefrom the date of the advertisement any person gives notice to theRegistrar in the prescribed manner of Opposition to the application, theRegistrar shall, after hearing the partiesif so required, decide the matter.(3) Any decision of the Registrar underthis section shall be subjectto appeal to the court. ,
(4) Where leave as aforesaid is granted, the trade mark as alteredshall be advertised in the Journal, unless it has already been advertised,in the form to which it has been altered, in an advertisement undersubsection (2) above.
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42.—(1) The Minister may make such regulations and prescribe
such forms as he thinks expedient, for empowering the Registrar toamend the register, whether by making orstriking out or varying entries
therein, so far as may be requisite for the purpose of adapting the designa-
tion therein of the goods orclasses of goods in respect of which trade
marks are registered to any amended or substituted classification that
maybeprescribed.

(2) The Registrar shall not, in exercise of any power conferred onhim for the purposeaforesaid, make any amendmentofthe register thatwould have the effect of adding any goodsorclasses of goods to thosein respect of which a trade mark is registered (whether in one or moreclasses) immediately before the amendment is to be made, or ofantedatingthe registration of a trade mark in respect of any goods:
Provided that the subsection shall not haveeffect in relation to goodsas to which the Registraris satisfied that compliance with this subsectionin relation thereto would involve undue complexity and that the addition

or antedating, as the case may be, would not affect any substantialquantity of goods and would not substantially prejudice the rights ofany person.
(3) A proposal for the amendmentof the register for the purposeaforesaid—
(2) shall be notified to the registered proprictor of the trade markaffected ; ' :
(4) shall be subject to appeal by the registered proprietor to thecourt ;

(c) shall be advertised in the Journal with any modifications ; and
(2) may be opposed before the Registrar by any person concernedon the groundthat the proposed amendmentcontravenes the provisionsof subsection (2) above.
(4) The decision of the Registrar on any Opposition under sub-section (3)(d) above shall be subjectto appeal to the court.
(5) Regulations under this section shall not Have effect untilpublished in the Federal Gazette. *

TB
Certification Trade Marks

43.—(1) A mark adapted in relation to any goddsto distinguishin the course of trade goodscertified by anyperson in respectof origin,material, method of manufacture, quality, accuracy or other charac-teristic, from goods notsocertified shall be registrable as a certificationtrade mark in Part A of the register in respect of those goods in thename,as proprietor thereof, of that person:

 

Provided that a mark shall not be so registrable in the name of aperson whocarries on a trade in goodsofthe kind certified.
(2) In determining whether a mark is adapted to distinguish asaforesaid, the tribunal may haveregardto the extent to which
(2) the mark is inherently adapted to distinguish as aforesaid inrelation to the goods in question ; and ,
(5) by reason ofthe use ot the markor of any other circumstances,the markis in fact adapted to distinguish as aforesaid in relation to

the goodsin question.
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(3) Subject to the provisions of subsections (5) and (6) of this
section, and of sections 7 and 8 ofthis Act, the registration of a person
as proprietor ofa certification trade mark in respect of any goodsshall,
if valid, give to that person the exclusive right to the use of the trade
mark in relation to those goods.

(4) Without prejudice tothe generality of the right to the use of a
certification trade mark given by such registration as aforesaid, that :
right shall be taken to be infringed by any person who, not being the
proprietor of the trade mark or a person authorised by him under the
rules in that behalf using it in accordance therewith, uses a mark identical
with it or so nearly resembling it as to be likely to deceive or cause
confusion, in the course of trade, in relation to any goods in respect of
which it is registered, and in such manneras to render the use of the
marklikely to be taken either—

(a) as being use as a trade mark; or
(4) in a case in which the use is use upon the goods orin physical

relation thereto or in an advertising circular or other advertisement
issued to the public, as importing a reference to some person having
the right either as proprietor or by his authorisation under therelevant
rules to use the trade mark or to goods certified by the proprietor.

(5) The right to the useofa certification trade mark given by such
registration as aforesaid shall be subject tofany conditions orlimitations
entered on the register, and the use of anysuch mark as aforesaid in any
circumstances to which, having regard to any such limitations, the
registration does not extend shall not constitute an infringement of
that right. -

(6) Wherea certification trade mark is one of two or more registered
trade marks that are identical or nearly resemble each other, the use
of any of those trade marks in exercise of the right to the use of that
trade mark givenbyregistration shall not constitute an infringement of
the right to the use of any other of those trade marks so given.

(7) There shall be deposited at the office of the Registrar in respectof every trade mark registered underthis section rules approved by theMinister for governing the use thereof, which shalk include provisionsas to the cases in whichthe proprietor is to certify goods and to authorisethe use of the trade mark, and may contain any other provisions thatthe Minister may require or permit to be inserted therein (includingprovisions conferring a right of appeal to the Registrar against anyrefusal of the proprietor to certify goods or to authorise the use of thetrade mark in accordance with the rules).
(8) Rules deposited under subsection (7) above shall be open toinspection in like manneras theregister.
(9) A certification trade mark shall not be assignable or transmissibleotherwise than with the consent of the Minister.
(10) The provisions of Schedule 1 of this Act shall have effect withrespect to the registration of a mark under this section and to marksso registered. o

International arrangements
44.—(1) Any person who has applied for protection for any trademark in a Convention country or his legal representative or assigneeshall be entitled to registration of his trade mark under this Act inpriority to other applicants; and the registration shall have +date as the date of theapplication in the Convention country ; he same

c

v
e

a
h

Interna-
tional
arrange-
ments.



C 510

ba

Powerto
make
regulations.

1965, No. Trade Marks
 

Provided that—

(a) this subsection shall not apply unless application for registration
is made within six months from the application for protection in the
Convention country ; and

(6) nothing in this section shall entitle the proprietor of the trade
mark to recover damages for infringements happening prior to the
actual date on which his trade markis registered in Nigeria.

(2) The registration of a trade mark shall not be invalidated by
reason only of the use of the trade mark in Nigeria during the periodspecified in this’ section as that within which the application may be
made.

(3) The application for the registration of a trade mark by virtueof this section must be made in the same manneras an ordinary applica-
tion for the registration of a trade mark underthis Act.

(4) Where a person has applied for protection for any trade markby an application which—
(4) in accordance with the terms of a treaty subsisting betweenany two or more Convention countries,is equivalent to an application

duly madein any one of those Convention countries 5; Or
.(6) in accordance with the law of any Convention country, isequivalent to an application duly made in that Convention country,

he shall be deemed for the purposesofthis section to have applied inthat Convention country.
a(5) In this Act ‘Convention country’’ means a countryin the caseof which there is for the time being in force a declaration made by thePresident, with a view to the fulfilmentof a treaty, convention, arrange-

ment or engagement, declaring that that country is a Convention
country: —

Provided that a declaration may be made as aforesaid for thepurposes either ofall or of some (but not all) of the provisions of thisAct, and a country in the case of which a declaration made for thepurposes of some(butnotall) of the provisions of this Act is.in forceshall be deemed to be a Convention country for the purposes of thoseprovisions only. -

(6) A declaration made underthis section shall not have effectuntil published in the Federal Gazette.

Regulations

45.—({1) The Minister may make regulations—
(a) for regulating the practice under this Act, including the service’of documents;

(0) for classifying goods for the Purposes of registration of trademarks;
é

-(¢) for making or requiring duplicates of trade marks and ‘other
documents; ‘

(2) fort securing and regulating the publishing and selling ordistributing, in such manner as the Minister thinks fit, of copies oftrade marks and other documents; .
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(¢) for prescribing the fees to be paid in respect of applications,
registrations and other matters under this Act; me

: (f) for prescribing anything required or authorised by this Act to
‘be prescribed by régulations ;

' (g) for extending the timelimited by this Act for the performance
of any act, whether generally or in particular cases and whether at
the discretion of the Registrar or otherwise ;

(2) for imposingrestrictions as regards the registration underthis
Act of the arms, flags, emblems, titles or other distinctive marks of
any country or international organisation ;

(z) generally for regulating the businessof theoffice of the Registrar
and all things by this Act placed underthe direction or control of the
Registrar or the Minister.

'-(2) Regulations under this section shall not have effect until
published in the Federal Gazette.

Powers and duties of Registrar

46. Where any discretionary or other poweris given to the Registrar
by this Act or the regulations, he shall not exercise that power adversely
to an applicant for registration or the registered proprietor of a trade
mark without (if duly required so to do within the prescribed time)
giving to the applicant or registered proprietor an opportunity of being
heard.

47. In all proceedings before the Registrar under this Act, the
Registrar shall have power to award to any party such costs as he may
consider reasonable, and to direct how and by whatparties they are to be
paid, and any such order may,by leave of the court or a judge thereof, be
enforced in the same manneras a judgmentororder of the court to the
sameeffect.

48. The Registrar shall before Ist July in every year send to the
‘Minister a report on the execution by or under the Registrar of this Act,
and on receipt of any such report the Minister shall lay a copy thereof:
before each House of Parliament.

Legal proceedings and appeals

49. In all legal proceedings relating to a registered trade mark
(including applications under section 38 of this Act) the fact that a
person is registered as proprietor of the trade mark shall be prima facie
evidence of the validity of the original registration of the trade mark
and of all subsequent assignments and transmissions thereof.

50. In any legal proceedings in which the validity of the registration
of a registered trade mark comes into question and is decided in favour
of the proprietor of the trade mark, the court may certify to that effect ;
andif it so certifies then, in any subsequentlegal proceedings in which
the validity of the registration comes into question, the proprietor of
the trade mark on obtaining a final order or judgmentin his favourshall
be entitled to his costs unless in the subsequent proceedings the court
certifies that he ought not to have them,
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51. In all proceedings before the court under this Act the costs of
the Registrar shall be in the discretion of the court, but the Registrar

~ shall not be ordered to pay the costs of any other of the parties.

52. In any action or proceeding relating to a trade mark or trade
name, the tribunal shall admit evidence of the usages of the trade
concerned and of any relevant trade mark or trade name or get-up
legitimately used by other persons.

53.—(1) In any legal proceedings in which therelief sought includes
alteration or rectification of the register, the Registrar shall have the
right to appear andbeheard,andshall appearif so directed by the Court.

(2) Unless otherwise directed by the court, the Registrar instead
of appearing and being heard may submit to the court a statement in
writing signed by him, giving particulars of the proceedings before him
in relation to the matter in issue or of the groundsof any decision given
by him affecting it or of the practice of the office of the Registrar in like
cases or of such other matters relevant to the issues, and within his
knowledge as Registrar, as he thinks fit, and the statement shall be
deemed to form part of the evidence in the proceedings.

54. The court, in dealing with any question of the rectification of
the register (including all applications under the provisions of section
38 of this Act), shall have power to review anydecision of the Registrar
relating to the entry in question or the correction sought to be made.

55. In any appeal from a decision ofthe Registrar to the court under
this Act, the court shall have and exercise the same discretionary powers
as under this Act are conferred upon the Registrar.

56. Where under any of the foregoing provisions of this Act an
applicant has an option to make an application either to the court or
to the Registrar—

(a) if an action concerning the trade mark in question is pending,
the application must be madeto the court;

(o) if in any other case the application is made to the Registrar,
he may, at any stage of the proceedings, refer the application to the
court, or he may, after hearing the parties, determine the ‘question
between them,subject to appeal to the court.

Evidence

57.—{1) In any proceedings under this Act before the Registrar,
the evidence shall be given by statutory declaration except in so far
as the Registrar otherwise directs ; but in any case where the Registrar
thinks it right to do so, he may take evidence viva voce instead of or in
addition to evidence by statutory declaration.

(2) Where in any such proceedings any evidence has been given
by means ofa statutory declaration, that evidence may, in the case of

- an appeal, be given before the court by meansofthat statutory declaration
instead of by affidavit ; but any evidence given by statutory declaration
before the court byvirtue of this subsection shall have all the incidents
and consequences of evidence given byaffidavit.
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(3) The Chief Justice of Lagos may, with respect to the taking in
any proceedings before the Registrar under this Act of any part of the
evidence viva voce, make rules—

(a) as to the examination of the parties, and of witnesses, on oath
or affirmation, and

(5) as to the procedure of securing the attendance of witnesses
and the production of documents.

(4) Rules made under subsection (3) above shall not have effect
until published in the Federal Gazette.

58._(1) A printed or written copy of any entry in the register,
purporting tg be certified by the Registrar and sealed with the seal of
the Registrar, shall be admitted in evidence in all courts andin all
proceedings without further proof or production of the original.

: (2) Any person requiring such a certified copy as aforesaid shall
be entitled to obtain it on payment of the prescribed fee.

59. A certificate purporting to be under the hand of the Registrar
as to any entry, matter or thing that he is authorised by this Act of
the rules to makeor do shall be primafacie evidence of the entry having
been made, andof the contents thereof, and of the matter or thing having
been done or not done. a

Offences, and restraint of use of Arms of Nigeriaete.

60. If any person makes or causes to be made a false entry in
the register, or a writing falsely purporting to be a copy of an entry in
the register, or produces or tenders or causes to be produced or tendered
in evidence any such writing, knowing the entry or writing to be false,
he shall be guilty of an offence and be liable on conviction on indictment
to imprisonment for a term not exceeding seven years.

61.—(1) Any person who makes a representation—

(a) with respect to a mark not being a registered trade mark, to the
effect that it is a registered trade mark ; or

 (b) with respect to a part of a registered trade mark not beinga part
separately registered as a trade mark,to the effect thatit is so registered;
or

(c) to the effect that a registeredtrade mark is registered in respect
of any goods in respect of which it is not registered ; or

(d) to the effect that the registration of a trade mark gives an
exclusive right to the use thereof in any circumstances in which,
having regard to limitations entered on the register, the registration
does not give that right,

shall be liable on summary conviction to a fine not exceeding one
hundred pounds.

" (2) For the purposesofthis section, the use in Nigeria in relation to
a trade mark of the word ‘“‘registered”, or of any other word referring
whether expressly or by implication to registration, ‘shall be taken to
import a reference to registration in the register, except—

(a) where that wordis used in physical association with other words
delineated in characters at least as large as those in which that wordis
delineated and indicating that the reference is to registration as a trade
mark underthe law of a country other than Nigeria, being a country
under the law of whichthe registration referredto isin fact in force ; or
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(6) where that word (being a wordother than the word “registered’’)
_ 48 of itself such as to indicate that the reference is to such registration
as last aforesaid ; or

(c) where that word is used in relation to a mark registered as a
trade mark under the law of a country other than Nigeria and in
relation to goods to be exportedto that country,

62.—(1) If in connection with any trade, business, calling or‘profession any person without the authorisation of the appropriate
authority—

(2) uses the Arms of Nigeria or the Armsofa Region (or arms so
closely resembling the same as to be calculated to deceive) in any
mannercalculated to lead to the belief that he is duly authorised to use
the Armsof Nigeria or the Armsofthat Region, as the case maybe; or

(5) uses any device, emblem ortitle in any mannercalculated to lead
to the belief that he is employed by or supplies goods to the President
or the Governorof a Regionin his official capacity as such,

he shall be guilty of an offence andliable on summary conviction to afine not exceeding twenty pounds.
(2) Nothing in the foregoing subsection shall be construed asaffecting the right, if any, of the proprietor of a trade mark containing

any such arms, device, emblem ortitle as aforesaid to continue to use that
trade mark.

(3) In this section “the appropriate authority’—
(a) in relation to the Arms of Nigeria and to employmentbyorthesupply of goods to the President, means the President ; and
(5) in relation to the Armsof a Region and to employmentby or the

supplyof goods to the Governor ofa Region, means the Governor of
that Region.

Miscellaneous and supplemental
63.—(1) The Registrar shall from timeto time publish a journal (inthis Act referred to as “the Journal”) to be known as the Trade MarksJournal. :
(2) There shall be published in the Journal all matters required byor under this Act to be so published andall such other matters relatingto trade marks as the Registrar thinksfit.

64.—(1) Wheretherelations between two or more personsinterestedin a trade mark are such that no one of them is entitled as betweenhimself and the otheror others of them to useit except—
(a) on behalfof both orall of them ; or
(6) in relation to an article with which both orall of them areconnectedin the courseoftrade,

those persons may beregistered as joint Proprietors of the trade mark,and this Act shall haveeffect in relation to any rights to the use of thetrade mark vested in those persons as if those rights had been vested ina single person.

(2) Subject for the foregoing subsection, nothing in this Act shallauthorise the registration of two or more persons whouse a trade markindependently, or propose so to useit, as Joint proprietors thereof.

10

15

20

25

30

35

40

45



Trade Marks 1965, No. € 515
 

10

15

20

b
o

m
n

w
s
a
n

40

65.—(1) There shall not be entered in the register any notice of any
trust, whether express, implied or constructive ; and no such notice shail
be receivable by the Registrar.

(2) Subject to the provisions of this Act, equities in respect of a
trade mark may be enforced in like manner as in respect of any other
personal property.

66. Where by. this Act any act has to be done by or to any person
in connection with a trade mark or proposed trade mark or any: procedure
relating thereto, the act may underandin accordancewith the regulations
or in particular cases by special leave of the Minister, be done by or to an
agentof that person duly authorised in the prescribed manner.

 67.—{1) In this Act, unless the context otherwise requires, the
following expressions have the meanings hereby assigned to them
respectively, that is to say——

“assignment” means assignmentbyact of the parties concerned;
“the court” means the High Court of Lagos;
“the Journal” means the Trade Marks Journal published under

section 63 of this Act;

“limitations” means any limitations of the exclusive right to the
use of a trade mark given by theregistration of a person as proprietor
thereof, including limitations of that right as to mannerof use, as to
use in relation to goods to be sold or otherwise traded in in any place
in Nigeria, or as to use in relation to goods to be exported to any
market outside Nigeria ;

“mark” includes a device, brand, heading, label, ticket, name,
signature, word,letter, numeral, or any combination thereof;

“the Minister’ means the Minister of the Government of the
Federation responsible for trade marks ;

“permitted use” has the’ meaning assigned by section 33 (2) of
this Act;

‘person concerned”, in relation to any matter, does not include the
Registrar;

“prescribed” means, in relation to proceedings before the court,
prescribed by rules of court, and, in other cases, prescribed by this
Act or the regulations; ,

“the register” meanstheregister of trade marks kept under thisAct;
“registered trade mark” meansa trade mark that is actually on the

register; .
“registered user” means a person whois for the timebeing registered

as such undersection 34 of this Act ;

“the Registrar” means the Registrar of Trade Marks appointed
undersection | of this Act :

“the regulations” means regulations made by the Minister under
section 42 or 45 of this Act;

“trade mark” means, except in relation to a certification trade
mark, a mark used or proposed to be used in relation to goods for the
purposeof indicating,or so as to indicate, a connection in the course of
trade between the goods and some person having theright either as
proprietor or as registered user to use the mark, whether with or
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without any indication of the identity of that person, and means, in
relation to a certification trade mark, a mark registered or deemedto
have beenregistered undersection 43 ofthis Act ;

“transmission” meanstransmission by operation of law, devolution
on the personal representative of a deceased person, and any other
modeoftransfer not being assignment;

“the tribunal” means the Registrar or the court, as the context or
circumstances may require.

(2) References in this Actzto the use of a mark shall be construed
as references to the use of printed or other visual representation of the
mark, and references therein to the use of:a‘ mark in relation to goods
shall be construedas references to the use thereof upon,or in physical or
otherrelation to, goods. sd

68.—(1) The transitional provisions set Otit in Schedule 2 of
this Act shall have effect with respect to the various matters therein
mentioned.

(2) The enactments mentioned in Schedule 3 of this Act are
hereby repealed to the extent specified in the third column of that
Schedule.

(3) Nothing in this Act shall affect any order, requirement or
application made, certificate issued or notice, decision, determination,
direction or approval given, or any other thing done, under any enact-
mentrepealed by this Act ; and every such order, & quirement, applica-
tion, certificate, notice, decision, determination,} direction, approval
or thing shall, if in force at the commencement af this Act, continue
in force and shall, so far as it could have been m e, issued, given or
done underthis Actor the regulations, have effect as if made, issued,
given or done under the corresponding provisionl of this Act or the
regulations.

(4) Without prejudice to the generality of subsection (3) above,
the appointment as Registrar of Trade Marks of the officer who imme.
diately before the commencementof this Act held that office shall be
deemed to have been made by the Public Service Commission of theFederation under this Act. co

(5) Any proceedings begun under the Trade Marks Act may be
continued under this Act. vB

(6) The provisionsofthis section shall be without prejudice to the
provisionsof section 6 of the Interpretation Act 1964 (which relates
to the effect of repeals). “

69.—(1) This Act may becited as the Trade Marks Act 1965,and shall apply throughout the Federation. '
(2) This Act shall comeinto force on such date as the Ministermay by order published in the Federal Gazette appoint.

SCHEDULES
SCHEDULE1

CERTIFICATION TRADE Marks
1.—(1) An application for the registration of a mark undersection43 of this Act must be madeto the Registrar in writing in the prescribedmannerby the person proposedto beregistered as the proprietor thereof,
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(2) The provisions of subsections (2) and (4) to (7) of section 18
of this Act shall have effect in relation to an application under the said
section 43 as they have effect in- relation to an application under sub-
section (1) of the said section 18 except that for references therein to
acceptance of anapplication there shall be substituted references to
authorisationtoproceed with the application.

(3) In dealing under the said provisions with an application under
the said section 43 the tribunal shall have regard to the like considerations,
so far as relevant, as if the application were an application under section
18 of this Act and to any other considerations (not being matters within
the competence of the Minister under subparagraph (5) below)relevant
to applications underthe said section 43, including the desirability of
securing that a certification trade mark shall comprise some indication
that it is such a trade mark.

(4) An applicant for the registration of a mark under the said
section 43 shall transmit to the Registrar draft rules for governing the
use thereof at such time before the decision of the Registrar on the
application as he may require in order to enable him to consider the
draft, and the Registrar shall report thereon to the Minister.

(5) When authorisation to proceed with an application has been
given, the Minister shall consider the application with regard to the
following matters, that is to say— ,

(a) whether the applicant is competent to certify the goods in
respect of which the markis to be registered;

(b) whether the draft rules are satisfactory ; and

(c) whether in all the circumstances the registration applied for
would be to the public advantage,

and mayeither—

(z) direct that the application shall not be accepted ; or

(wz) direct the Registrar to accept the application, and approve
the rules, either without modification and unconditionally or subject
to any condition or limitations, or to any amendments or modifications
of the application or of the rules, which the Minister thinks requisite
having regard to any of the matters aforesaid; \

but, except in the case of a direction for acceptance and approval without
modification and unconditionally, the Minister shall not decide the
matter without giving to the applicant an opportunity of being heard :

Provided that the Minister may, at the request of the applicant
made.with the concurrence of the Registrar, consider the application
with regard to any of the matters aforesaid before authorisation to
proceed with the application has been given, so howeverthat the Minister
shall be at liberty to reconsider any matter on which he has given a
decision under this proviso if any amendment o* modification is there-
after made in the application or in the draft regulations.

‘2.—(1) When an application has been accepted, the Registrar
shall, as soon as may be after such acceptance, cause the application
as accepted to be advertised in the Journal, and the provisionsof sections
20 and 21 of this Act shall have effect in relation to the registration
of the mark as if the application had beenan application under section 18
of this Act:
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Provided that, in deciding underthe said provisions, the tribunalshall have regard only to the considerations referred to in paragraph1 (3)above, and a decision underthesaid provisionsin favour of the applicantshall be conditional on the determination in his favour by the Ministerunder subparagraph (2) below of any opposition relating to any of thematters referred to in paragraph 1 (5) above.
(2) When notice of opposition is given relating to any of the mattersreferred to in paragraph 1 (5) above, the Minister shall, after hearingthe parties, if so required, and considering any evidence, decide whether,and subject to what conditions or limitations, or amendmentsor modifica-tions of the application or of the rules, if any, registration is, havingregard to those matters, to be permitted.
3.—(1) The rules deposited in respect of a certification trademark may, on the application of the registered proprietor, be alteredby the Registrar, with the consent of the Minister,
(2) The Minister may cause an application for his consent to beadvertised in any case whereit appears to him thatit is expedient so todo, and, where the Minister causes an application to be advertised,if within the prescribed time from the date of the advertisement any-person gives notice to the Minister of Opposition to the application,the Minister shall not decide the matter without giving the parties anopportunity of being heard. ;

4.—(1) The Minister may, on the application in the prescribedtannerof any person concernedor on the application of the Registrar,make such order as he thinks fit for striking out or varying any entryin the register relating to a certification trade mark, or for varying the.deposited rules, on the ground—
) that the proprietor is no longer. competent,in the case of anyof the goods in respect of which the trade mark is registered, tocertify those goods; /

(5) that the proprietor has failed to observe a provision of thedeposited rules to be observed on his part ;
}(c) that it is no longer to the public advantag¢that the trade markshould beregistered ; or

(2) that it is requisite for the public advantage that, if the trademark remainsregistered, the rules should be varied;
and neither the court nor the Registrar shall have any jurisdiction tomake an order under section 38 of this Act on any of those grounds.

(2) The Registrar shall rectify the register and the deposited rulesin such matter as may be requisite for giving effect tb an order madeunder the foregoing subparagraph.
5. Notwithstanding anything in section 47 ofthis Act, the Registrarshall not have any jurisdiction to award costs to or against any partyon an appeal to him against a refusal of the proprietorofa certificationtrade markto certify goods or to authorise the use of the trade mark.
6. The following provisions of this Act shall not have effect inrelation to a certification trade mark, that is to Say sections 5 and 9,sections 18 to 21 (except as expressly applied by this Schedule), section26 (4), sections 31 to 35, and any provisions the operation of whichis limited by the terms thereof to registration in Part B of the register.
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Section 68 SCHEDULE_2

;

‘
2

7
TRANSITIONAL PROVISIONS

Validity of Registrations under previous Enactments
1.—(1) Subject to the provisionsofthis paragraph andofsection 14 .of this Act, the validity of the original entry of any trade mark on the
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register of trade marks existing at the commencement of the Trade Cap. 199.Marks Act shall be determined in accordance with the enactments inforce at the date of that entry, and; any such trade mark shall retain itsoriginal date, but for all other purposesshall be deemed to have been 4registered under the Trade Marks Act.

(2) No trade mark which is on the register at the commencementof this Act and which underthis Actis a registrable trade mark shall beremoved from the register on the ground that it was not registrableunder the enactments in force at the dateofits registration.

(3) Nothing in this Act shall’ be taken to have invalidated theoriginal registration of a trade mark.that immediately before the com-mencementof this Act was validly on the register.

(4) Nothing in section 43 of the Trade Marks Act or in this Actshall be construed as havingsubjected any person to any liability inrespect of any act or thing done before the commencementof thatAct or this Act respectivelyto which he would not have been subjectunder the enactments then in force.

Previous Use of Trade Mark by Person Becoming Registered User on
Application Made within One Year of Commencement of Act
2. Wherea person is registered as a registered user of a trade markon an application made within one year from the commencement ofthis Act, section 33 (3) of this Act shall have effect in relation to any

previous use (whether before or after the commencementofthis Act)
of the trade mark by that person, being use in relation to the goods in
respect of which he is registered and, where he is registered subject to
conditions or restrictions, being use such as to comply substantially
therewith,as if that previous use had been permitted use,

Previous Use of Trade Mark in Relation to Goods for Export

3. Section 37 of this Act shall be deemed to have had‘effect in
relation to an act done before the commencement ofthis Act’as it has
effect in relation to an act done after the commencement ofthis Act,
withoutprejudice, however, to any determination of acompetenttribunal
which was made before the commencement of this Act, or to the
determination of any appeal from a determination so made.

‘Trade Marks Registered under Section 62 of the Trade Marks Act '
(Cap. 199) Deemed to be Registered under Section 43 of this Act

4, Section 43 of this Act shall have effect, in relation to a trade
mark that immediately before the commencement of this Act was on
the register by virtue of section 62 of the Trade Marks Act as if the
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said section 43 had been in force at the date of the registration of thetrade mark andit had been registered under that section, subject howeverto the following modifications, that is to say—
(a) the proviso to subsection (1) of the said section 43 shall not

apply;
(5) in a case in which rules for governing the use of the trade

mark are deposited at the office of the Registrar at the commencement
of this Act those rules shall be de
the said section 43 ;

emed to have been deposited under

(c) in a case in which nosuch rules/are deposited at the commence-icmentof this Act, the proprietor shafl
by the Minister as a condition of the
to deposit at any timethereafter such
or require ; and

e at liberty, or may be required
continuanceof the registration,

rules as the Minister may permit

(2) in a case in which nosuchrulesarefor the time being deposited,the said section 43 shall have effec
Schedule 1 of this Act, to the rules

Section 68

Chapter or number

Cap. 199.

1958 Vol. X,
page 2516.

L.N. 122 of 1961.

L.N. 112 of 1964.

SCHEDULE3

REPEALS

Short Title

‘The Trade Marks Act.

The Trade Marks Regu-
lations.

The Trade Marks (Fees)
Regulations 1961.

The Adaptation of Laws
(Miscellaneous —Provi-
sions) Order 1964.

t as if references therein, and in
had been omitted.

Extent of repeal
The whole Act.

The whole of the regulations.

The wholeofthe regulations.

In Schedule 1, the’ entry
relating to the Trade
Marks! Act (Cap. 199),
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